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ProbpucT: 34 cartons, each containing 24 1l-ounce cans, of ground cinnamon
at Mexico, Mo. : : . o o

LaBEL, IN Parr:  (Cans) “Florence Nightingale Pure Ground Cinnamon.” \

VionaTioNns CHARGED: Adulteration, Section 402 (b) (1), a valuable constituent =
of cinnamon had been in part omitted from the article; Section 402 (b) (2), a
substance, seed meal, had been in part substituted for ground cinnamon, which
the article was represented to be; and, Section 402 (b) (4), seed meal had been

* added to the article and mixed and packed therewith so as to increase its bulk

“and reduce its quality and strength. - ‘

" Misbranding, Section 403 (a), the name ‘Pure Ground Cinnamon” was
false and misleading as applied to a mixture of cinnamon and seed-meal tissue;
and, Section 403 (d), the container was so filled as to be misleading since the
cinnamon occupied only half the volume of the cans.

DisposiTioN: August 28, 1944. No claimant having appea.red, judgment of
“condemnation was entered and the product was ordered delivered to a charitable
institution. ‘ '

7183. Misbranding of powdered cinnamon. U. S. v. 71 Dozen Tins of Powdered
~ Cinnamon. Default decree of condemnation. Product ordered delivered
to charitable institutions. (F. D. C. No. 12998. Sample No. 69695-F.)

LiseL FiLED!: Y.Jully 28, 1944, Northern District of Texas. :
ArrEcED SHIPMENT: On or about February 3 and March 11, 1944, by General
~ Spice Co., Chicago, I11. o
Propucr: 71 dozen tins, containing either 14 ounce or 1 ounce, of powdered
cinnamon at Lubbock, Tex, . : -
The product was packed in shaker cartons, the containers-of the %-ounce and
1-ounce size being identical. :
LaBEL, IN Part: (Tin) “General Brand * * *° Pure Cinnamon.”
VioLaTion |CEARGED: Misbranding, Section 403 (d), the. container of the ¥%-
“ounce cartons was so filled as to be misleading since the cinnamon occupied less
. than half of the volume of the carton. ° s _ .
DisposiTioN: Septenmiber 2, 1944, No claimant having appeared, judgment of.
condemnation was entered and the produet was ordered delivered to charitable
institutions. : 3 ' '

——
s ~

7184, Adulteration of ginger root. U. S. v. 78 Bags of Ginger Root. Decree of
condemnation. Product ordered released under bond. (F. D. C. No.
12746. Sample No. 52637-F.) C :

Liser FiLep: June 22, 1944, District of Massachusetts.

ALLEGED SEIPMENT: On or about March 29, 1943, and February 29, 1944, by
Percy Junor, Ltd., from Spaulding; Jamaica. ‘ .

PropucT: 78 bags, each containing 190 pounds, of ginger root at Mi]_lis, Mass.

Vioration CaarGEp: Adulteration, Section 402 (a) (3), the product consisted in
whole or in part of a filthy substance by reason of the presence of insect frag-
‘ments and beetles. . : L oo : '

DisposiTion: - July 10, 1944, The Clicquot Club Co., Millis, Mass,, elaimant,
having admitted the allegations of the libel, judgment of condemnation was
entered (amended July 31, 1944) providing that the prodict be released under
bond to be reconditioned by fumigation and brushing and polishing, to sift out
all dirt, insects, and insect excreta. W _ -

7185, Adulteration of poppy seed. U. S. v. 2 Bags, 3 Bags, :ind 43 Bags of Poppy
Seed. Tried to the ecourt. Judgment of dismissal entered. Reversed
. on appeal.  (F. D. C. Nos. 6662, 7388, 8253. Sample Nos. 77031-E, 77032-E,
79333—E, 6301-F.) : . : .
LiseLs FiLep: - Between January 8 and August 25, 1942, Northern Distriet of
_ Ohio,; Middle District of Pennsylvania, and Eastern District of Missouri.

ALLEGED SHIPMENT: Between the approximate dates of November 19; 1941, and
February 25, 1942, by ‘Arco Products Co., from Brooklyn, N. Y.; and on or
.%}oout §p§i} '3, 1942, by the Royale Popcorn Co., of Cleveland, Ohio, from

Jtica, N. Y. S

Propuct: 2 bags at Qleveiand, Ohio, 3 bags at Wilkes-Barre, Pa., and 43 bags
at St. Louis, Mo., each bag containing 110 pounds of poppy seed, S
" Examination showed the article to be white poppy.seed, one lot being arti- (

" " fically colored with a black earbon pigmeht, and the other 2 lots being artifically .~
colored black with charcoal. - o SRS ’
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Vionations CuHARGED: Adulteration, Section 402 (b) (8), inferiority had been
* concealed by the addition to the article of artificial color in one lot and charcoal
"' in the other lots; and, Section 402 (b) (4), artificial color in one lot and charcoal
~ in the other lots had been added to the article so as to make it appear better or
_ of greater value than it was. ’ ‘ o

DisposiTion: December 6, 1943, to January 31, 1945. ~The Arco Products Co.,
- claimant, having denied the material allegafions of the libels, and the cases having
been consolidated for trial in the Northern District of Ohio, the matter came on
for trial before the court without a jury. The court, after hearing the evidence
" and arguments of counsel, took the case under advisement, and, on February 3,
1944, it handed down the following memorandum opinion: .
‘WiLkiN, District Judge: “This is a civil action in which the plaintiff seeks.
~judgment that certain bags of poppy seeds shipped by Arco Products Com-
. pany in-interstate commerce be seized and confiscated: The gravamen of the
- complaint is that the seeds were adulterated within the meaning of Section 342
" (b) (3) and Section 342 (b) (4) of Title 21 U.S. Code. The defendant contends
- that there is no basis for the complaint in fact or law. In last analysis the
issue turns upon- a point of law. ' _ ) _

“The undisputed or established facts are that the defendant shipped to job-
bers in other states white poppy seeds known as British India seeds which had
been colored by charcoal pigment made from burned poppy seeds. A short -
time after this country’s involvement in the present war Dutch Blue and
Turkish poppy seeds went off the market. These seeds have a natural blue or

- dark grey color and had been used extensively, almost exclusively, for dec-
- orative and flavoring purposes in the manufacture of bread, rolls, and other
baked goods. . When the only available poppy seed on the market was the
~British India white seed, the defendant devised a method of coloring it for
‘eye appeal’. There was a marked difference between the price- of Dutch .
- Blue and Turkish seeds, on the one hand, and the British India seeds, on the
‘other. The dark seeds sold for 65 to 90 cents a pound, while the white seeds
sold for 10 to 11 cents a pound. The white seeds after being colored sold for
22}4 cents a pound. The seeds were shipped in bags labeled ‘Produce of British
India. Artificially colored with vegetable colors.” In the bills sent to jobbers
the goods shipped were referred to as ‘White poppy seed from British' India.
Artificially ‘colored.’ o , . ' .
“Counsel for plaintiff, at the beginning of the argument, in their brief, say:
“‘The question now arises on all of the testimony as to:

I. WHETHER THE ARTICLE IS ADULTERATED WITHIN THE
MEANING OF SECTION 342 (b) (8), Title 21, U. 8. C., IN THAT
INFERIORITY HAS BEEN CONCEALED BY ADDITION OF
SUBSTANCE, CHARCOAL. : -

II. WHETHER THE ARTICLE IS ADULTERATED WITHIN THE
MEANING OF SECTION 342 (b) (4), TITLE 21, U. S. C. IN
THAT SUBSTANCE, CHARCOAL, HAS BEEN ADDED THERE-
TO SO AS TO MAKE IT APPEAR BETTER OR OF GREATER
VALUE THAN IT IS. ‘ ‘ '

 “If those questions are answered with reference to retailers and consumers
they would have to be answered in the affirmative. If however, they are
answered with reference to jobbers, the evidence convinces the court that they
should have a negative answer. In spite of the fact that the British India
~seeds on close examination reveal a smaller size and a more uniformly black or
~ very dark grey shade and that Dutch Blue and Turkish seeds are somewhat
larger and contain variegated shades of color, still a cursory look at the seeds
would reveal no difference. Any one inexperienced in.stuch matters would -
- fail to note the difference between the naturally dark seéds and the artificially - -
colored seeds. While the difference id flavor, if any, is{slight-and there is no
- difference in food value, there is nevertheless a difference in’ commereial value
or price, and the coloring of the white seeds does conceal-that price inferiority
and does make the white seeds appear better or of greater value than they
are. The court is satisfied from the evidence that jobbers are well aware of the:
distinctions and would not be deceived by the artificial coloring, especially when
- they are sold under a label informing the purchaser that they are the product of
British India, artificially colored. The difference in price would also be a welk
understood notice to jobbers that the seeds sold were not Duteh Blue or Turkish.

648171—45——5
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. “In view of these facts the Jegal issue arises whether the questions are to be
. answered with reference to the retailer and consumer or whether merely as to

. - the. consignee in the interstate sale. In view of the holding in a long line of
. decisions, thé legality of the product must be tested by its condition at the time

of seizure and not by what its condition might be. after it has passed beyond

interstate commerce channels or been transposed from' the packages in which

-"'it was shipped or changed in form or content. U.S.v. 492 cases, more or less,

Orange Juice, etc., 20 F. Supp. 520; U. S. v. Great Atlantic & Pacific Tea Co.

- 92 F. (2d) 610 (syl. 3, 4, p. 611); Austin v. Tennessee, 179 U. S. 343; Sonneborn

Bros. v. Curgton,. 262 U. 8. 506; Schechter Corp. v..U. §., 295 U. S.'495,.,(syl.

©8,4).

Tt seems to this court that this case falls within the principles announced

in U. 8.'v. 492 cases Orange Juice, supra, U. 8. v. Nesbitt Fruit Products, 96
- F. (2d) 972, and in U. 8. v. Lexington Mill & FElevator Co., 232 U. 8.399, In
" the latter case the Supreme Court held that the bleaching of flour was pnot within
~the inhibition of the statute, the purpose of the bleaching being to make bread
" whiter in appearance and therefore more pleasing to the eye. In this case white

" poppy seeds are darkened in order to give a contrast to the whiteness of the

bread to which they are applied, for the same reason, to make the product
plore_;élea‘sing to the eye. In this respect their use is ‘like the coloring used
in canay. o ‘ : -

~«There was evidence in this case that some baker used colored poppy seed

‘not as a decoration but mixed with the dough and that the coloring faded and
" darkened the finished product. But that experience was the result of a sale

subsequent to the interstate shipment. If the public is to be protected against

the sale of colored poppy seeds unlabeled or improperly labeled it will require
~state law and state administration. Federal authorities cannat construe the
“Act of Congress as forbidding the shipment of goods properly. labeled merely
because they may be subsequently sold without proper label or designation.
" Tf the interstate shipment is not a ‘palming off’ of something inferior it is not in
violation of the statute merely because it has a potentiality of deception. In

the Orange. Juice case above the court said:

It is true that the beverage which the retailer thus prepares and sells. is inferior to
‘pure orange juice in its vitamin content. and the added color tends to conceal the
‘weakness of the orange juicecontent, but ihis beverage is not shipped in interstate

.

commerce, and its preparation and sale is not within the Food & Drugs Act. (96 F.
(2d) 972, 8.) N S o : : o
In this case the same seeds may be sold by the retailer as were shipped in inter-

state commerce, but this court should not anticipate or presume that they will
be sold fraudulently. This court having found that the seeds in this case were

Jabeled and billed for what they actually were, should not determine that they

are contraband merely because of the posgibility that they might be used subse-
quently to deceive. “The complaint is therefore dismissed and the seized goods

 are ordered returned to the defendants owner.” :

" In accordance with the foregoing opinion, the court, on May 25, 1944, handed
down its findings of fact and conclusions of law, and, on the same date, judgment
was entered dismissing the libel against the Cleveland lot, and ordering the re-

turn of the seized goods to their owner, and further ordering thaf similar entries -

be filed in the records of the District Courts in which the two other ‘consolidated
cases had originated. Notice of appeal to the United States Circuit Court of

- Appeals for the Sixth Cireuit was filed by the Government on June 6, 1944, and

on January 31, 1945, the following opinion was handed down by that court:

" "MarTIN, Circuit Judge. «The District Court dismissed a complaint filed as

a libel in rem on information by the United States Attorney for the Northern

District of Ohio for the seizure and condemnation of two bags, more or less,

each containing 110 pounds of poppy seeds, shipped in interstate commerce

" from Brooklyn, New York, to Cleveland, Ohio; and ordered the seized goods

returned to theowner. The libel was grounded upon averments that the poppy .

soeds were adulterated within the meaning of Section 402 (b) (3) of the Federal

TFood, Drug, and Cosmetic Act (21 U. S. C. A., Section 342(b) (3)], ‘which pro-

vides: ‘A food shall be deemed to be adulterated—(3) if damage or inferiority

“has been concealed in any manner:’ and of Section 402 (b) ( 4y of the Federal

Food. Drug, and Cosmetic Act [21.U. 8. C. A., Section 542 (b) (4)], which

_provides: ‘A food shall:be deemed to be adulterated—(4) if any substance has

“peen added thereto or mixed or packed therewith so as to increase its bulk or

weight, or reduce its quality or strength, or make it appear better or of greater
value than it is.’ . ' ‘

!

i
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-~ Upon the evidence in the case, the district court found that the owner and

claimant of the seized merchandise, the Arco Products Company of Brooklyn,
New York, had shipped the poppy seeds in interstate commerce to jobbers,
and not to ultimate consumers; that the poppy seeds were intended to be used
as food and.components of food for human consumption; and prior to shipment
had been colored by charcoal pigment made fiom burnt: poppy seeds. It was
found further that these poppy seeds, products of British India, were naturally
of a whitish color and, when uncolored, had a market value ranging from ten
‘to eleven cents a pound; but, when artificially colored, they had a market
value of about twenty-two-and-a-half cents a pound. There was a marked
difference in the market value of these British India Poppy seeds, on the one
hand and Dutch blue and Turkish grey poppy seeds, on the other.” The latter
were much more expensive. The coloring of the Dutch and Turkish seeds was
natclllral and they were somewhat larger than the British India, white poppy
seeds. o '

“The Dutch and Turkish seeds have been used extensively—indeed, almost
exclusively—for decorative and flavoring purposes in the manufacture of bread,
rolls and other baked goods. After the United States became involved in
World War II, the Dutch blue and Turkish grey poppy seeds were hardly
procurable at all, making the British India product the only available poppy
seeds on the market, ) L . '

“The Arco Products Company devised a method of “coloring British India
white poppy seeds with charcoal pigment, made from burnt poppy seeds; so -

- that, as found by the district court, the ‘British India poppy seeds resembled
in color-and shape the genuine Dutch blue and Turkish grey poppy seeds, ex-
cept that the artificially colored seeds were of a size smaller, and had a more
uniformly black or dark grey shade'than the genuine -Dutch blue and Turkish

. grey poppy- seeds respectively.’ ‘ : o ‘ ‘

“The court found further that there is little, if any, difference in flavor, and
no difference in food value of the naturally and the artifically colored seeds;
and that a person inexperienced in such matters would fail to notice the differ-
ence between the Dutch blue or Turkish grey Poppy seéds and the artifically
colored British India white poppy seeds. It was found that. the purpose of

. the Arco Products Company in the coloration was to impart ‘eye appeal’ to
the white poppy seeds which were shipped by it in interstate commerce, t0
jobbers only, in bags labeled: ‘Produce of British India. Artificially colored
with vegetabe colors,’ . ‘ ,

“Pointing out that jobbers in the trade were well aware of the difference
between the poppy seeds, whether in their natural state or artificially colored,
and could not have been deceived by the artificial coloring, particularly where
the seeds were shipped in bags with informative labels, the district eourt con-
cluded its findings of faet with this important finding:

- ‘“ “The addition of charcoal pigment made from burnt poppy seeds to-the
British India white poppy seeds tended to conceal the price inferiority of said

*  poppy seeds in the hands of the ultimate consumers, but not the jobbers, and
tended to makg them appear better and of greater value than they were in
that the inferiority thereof had been concealed by addition of substance, char-
coal, and that the substance, charcoal, had been added thereto so as to make it

_appear better or of greater value than it was.’ , ,
" “This last finding, as was each of the other findings of the court, was supported
by substantial evidence. ' ' ' ,

“In a memorandum opinion, the district judge stated that, on all the testi-
mony, the questions presented were whether the article is adulterated within the
meaning of Section 342 (b) (3), Title 21, U. S. C. A., in that inferiority has been
concealed by addition of charcoal; and whether the article is adulterated within
the meaning of Section 342 (b) (4), 21 U. 8. C. A., in that charcoal has been
added thereto so as to make the article appear better or of greater value than it

is. He thus answered the questions which he put: ‘If those questions are an-

swered with reference to retailers and consumers they would have to be answered
in the affirmative. If, however, they are answered with reference to jobbers, the
evidence convinces the court that they should have a negative answer., In

spite of the fact that the British India seeds on close examination reveal a

smaller size and a more uniformly black or very dark grey shade and that

Dutch blue and Turkish seeds are somewhat larger and contain variegated

~shades of color, still a cursory look at the seeds would reveal no difference,

Anyone inexperienced in such matters would fail to note the difference be-
tween the naturally dark seeds and the artificially colored seeds. While the
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~ difference in flavor, if any, is slight and there is no difference in food value, ,
" there is nevertheless a difference in- commercial value .or price, and the ‘coloring - (
" of the~white seeds does conceal that price inferiority and does make the white \
“seeds appear better or of greater value than they are.” - s '
“Inasmuch as jobbers, who were the consignees, were well aware of the dis-
tinctions between the seeds, the district court reasoned_that ‘the legality of
_the product must be tested by its condition at the time of seizure and not by
what its condition might be after it has passed beyond interstate commerce
~ channels or been transposed from the packages in which it was shipped or .
changed in form or content;’ that “if the public is to be protected against the -
sale of colored poppy seeds unlabeled .or improperly labeled it will require -
state law and state administration;’ that ‘if the interstate shipment is not a
© “palming off” of something inferior it is not in violation of the statute mérely
because it has a potentiality of deception;’ and that it having been-found that
the seeds involved in the case were labeled and billed for what they actually ‘
. were, the court should not treat them as contraband ‘merely because of the possi-
bility that they might be used subsequently to deceive.’ ' o
_ “We are unable to agree with the reasoning of the district court; and think
that, the article baving been found to be adulterated within the meaning of Sec-
" tions 342 (b) (3) and 342 (b) (4), insofar as consumers are concerned, the seized
seeds should have been condemned under the Federal Food, Drug and Cosmetic
Act. To set-up deception of jobbers as the criterion for the determination of the
issue of condemnation was, in our judgment, clearly erroneous. The express
language of the pertinent provisions of the Act of Congress is reasonably’
suseceptible of no such narrow interpretation. -The district court found as a
. fact that the inferiority of the food had been concealed; that an added substance
had made it appear better or of greater value than it is insofar as the ultimate
consumer was affected; and that an inexperienced person would fail to detect
_ the difference between the natural Dutech blue or Turkish grey poppy seeds and
" the artificially colored British India white seeds, shipped in interstate commerce
“ by the Arco Products Company. =~ v o ;
. ““In construing the original Pure Food and Drugs Act of 1906, the Supreme
' Court pointed out that the statute rests upon the power of Congress to régulate
interstate commerce; that no trade can be carried on between the states to
which this power does not extend; that it is complete in itself, subject” to no
* Jimitations except those found in the Federal Constitution;-and that it must be
remembered that the Act deals with illicit articles, which the law seeks to keep
out of commerce and to punish, along with the shipper of them, because the.
: __—%'tiélessaf;?debased by adulteration. Hipolite Egg Co. v. United States, 220
'«In Carolene Products Company v. United States of America, ... U.S....,
. decided November 6, 19044, the Supreme Court said: “When Congress exercises
a delegated power such as that over interstate commerce, the methods which
it employs to carry out its purposes are beyond attack without a clear and
_convincing showing that there is no rational basis for the legislation; that
it is an arbitrary fiat.” _ ' ™ . :
~ “The right both of a state and of Congress to go beyond the protection of the
public by prohibition of false labeling or branding of goods to more adequate .
protection by the prohibition of a substituted food product has been held by
~the highest court to be within the legislative power.. United States v. Carolene
Products Co., 304 U. 8. 144, 151; Hebe Co. v. Shaw, 248 . U. 8. 297, 302, 303.
‘Moreover, the Supreme Courtrhas declared that the Food and Drugs Act was
not intended to be confined t6 the requirement of truthful labeling of goods,
but that the statute was intended to protect the public against adulteration of
articles of food by the addition of substances deleterious to the health of con- -
sumers. United States v. Coca Cola Co., 241 U. 8. 265, 277, 278. Consult to '
?liae(gge%tg gommon'wealth of Pennsylvania v. Hettinger, 152 Pa. Super. 242, 31
“In Federal Securities Administrator v. Quaker Oats Co., 318 U. S. 218, 230,
the Chief Justice leaves no doubt that, from its text and legislative history,
the purpose of the present Federal Food, Drug and Cosmetic Act was not
confined .to a mere requirement of truthful and informative labeling, which
had been found inadequate to protect the consumer from ‘‘‘economic adultera-
~ tion,” by which less expensive ingredients were substituted, or the proportion
of more expensive ingredients diminished, so as to make the product, although! .
not in itself deleterious, inferior to that which the consumer expected to receive
when purchasing a product with the name under which it was sold.’ o

~

% ~
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~.." “Upon the principles of that case, ‘economic adulteration’ in contravention
_of the Act could not be avoided in the instant case by the limited effect:which
~ the district court gave to the express language of the Act. Here, the consumer
would be unaware that less expensive ingredients had been substituted and that
‘the article was inferior to that which he expected to receive when making his
- purchase. The fact that the substitutéd article was not deleterious is immaterial./
- “From its inception, to its last amendment, the Pure Food and Drugs Act was
not designed primarily for the protection of merchants and traders; but was
intended to protect the consuming public. S o
- _‘“In Carolene Products Company v. United States of America, 140 F. (2d) 61, -
65 (C. C. A. 4), Judge Dobie declared: ‘Congress may with constitutional im-
bunity bar from interstate commerce goods which may be the subject of a
fraudulent sale, although the goods themselves may not be injurious.” On
appeal of the case, this principle was upheld and the judgment was affirmed.
Carolene Products Company v. United: States of America, supra, -

“It would seem clear beyond controversy that Congress has ample power
to keep the channels of interstate commerce free from the transportation of
illicit or harmful articles; and that the object of the Food and Drugs Act is to’
prevent the misuse of the facilities of interstate commerce in either conveying

- .to or plaeing before the consumer misbranded or adulterated articles of medicine
or food; and, by later amendment, cosmetics. MeDermott v. Wisconsin, 228
-U. 8. 115,128, 131. ' o

““Whether dealers or traders in articles are deceived is not the material ques~.
tion. 'The appropriate inquiry is whether the ultimate purchaser will be mis-
led.  Libby McNeil & Libby-v. United States, 210 Fed. 148 (C. C. A. 4). Com-
pare United States v. 7 Jugs. eic., of Dr. Salsbury’s Rakos, 53 F. Supp. 746, 752.
As was said by the Supreme Court, in United ‘States v. Antikamnia Co., 231 -
. 8. 654, 665: “The purpose of the act is to secure the purity of food and drugs
and to inform purchasers of what they are buying. Its provisions are directed
to that purpose and must be construed to effect it.” See also United States v.
Schider, 246 U. 8. 519, 522; United States v. Research Laboratories, 126 F. (2d)
42, 45 (C. C. A. 9). o : :

, “In United States v. Dotterweich, 320 U, S. 277, 280, the Supreme Court gave
recent expression to the view that the act under consideration should be liber-
- ally construed, so as to effectuate its purpose: ‘The Food and Drugs Act of
1906 was an exertion by Congress of its power to keep impure and adulterated
- food and drugs out of the channels of commerce. By the Act of 1938, Congress
. extended the range of its control over illicit and noxious articles and.stiffened
~ the penalties for disobedience. The purposes of this legislation thus touch
Phases of the lives and health of people which, in the cireumstances of modern -
- industrialism, are largely beyond self-protection. Regard for these purposes
- should infuse construction of the legislation if it is to be treated as a working
instrument of government and not merely as a collection of English words.
See Hipolite Egg Co. v. United States, 220 U. 8. 45, 57, and McDermott v.
" Waisconsin, 228 U. S. 115, 128.° . : o

.~ “The erroneous conclusion reached by the district court seems to stem from
confusion concerning the primary purpose of the Act, which, as has been
demonstrated, is not protection of jobbers, dealers, or traders, but protection
of the ultimate consumer. The court failed to apply correctly the principle .
that the true test is whether the article was adulterated when shipped and while - -
in interstate commerce. Only six cases were cited in the opinion below: United
States v. 492 Cases, More or Less, of Orange Juice, Each Case Containing Two
One-Gallon Jugs, 20 F. Supp. 520, affirmed in United States v. Nesbitt Fruit
.+ Products, Inc., 96 F. (2d) 972 (C. C. A. 5); United States v. Lexington Mill Co.,
232 U. S. 399 ; United States v. Great Atlantic and Pacific Tea Co., 92 F. (2d)
610 (C. C. A. 2); Austinv. Tennessee, 179-U. S, 343; Sonneborn Bros. v. Cureton,
262 U. 8. 506; Schechter Corp. v. United States, 295 U. 8. 495 (Syllabus 3, 4).
. We think the district court misapplied these authorities. The opinion states
that ‘it seems tb this court that this case falls within the principle announced
© in U. 8. v. 492 Cases Orange Juice, supra; U. 8. v. Nesbitt Fruit Products, 96

- F. (2d) 972; and in U. 8. v. Lexington Mill & Elevator Co. 232 U. S. 399.’

“The first two citations refer to the same case, which might be called the

‘orange juice’ case, in which the action of a distriet court in dismissing a libel

- was affirmed. The opinion on appeal makes plain the factual differentiation
from the case at bar.  The Court of Appeals said [96 F. (2d) 973): ‘The retailer
who buys these jugs of Nesbitt’s product, which are shipped in interstate

- ’/\‘co'mmerce, does not buy them as orange juice but as a mixture whose ingredients

— -
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are disclosed from which he may prepare a beverage. In practice the jug is
. placed upon the retailer’s counter with the full label in plain view, and the dilu:
tion is made in the customer’s presence.’ -But Judge Foster even dissented
“from the-majority view that the consumer would not be deceived and said:
*“T consider the label tends to deceive and mislead the ultimate purchaser and
‘therefore the article is misbranded within the prohibition. of the Food and
Drugs . Act.” -In the orange juice case, there was no finding of fact that the
. ultimate consumer would be misled. In the instant case, the contrary is true.
In the orange juice case, the adulteration occurred after the. product was no
longer in interstate commerce;in the instant case, the adulteration occurred
b?fozze the goods were placed in interstate commerce and existed at the time
of seizure.: o : S : -
, “The other.case which the district court considered controlling, United States
v. Lexington Mill Co., 232 U, 8. 399, 409, expressly recognized that the primary

- purpose of Congress in enacting the Food and Drugs Act was to prevent injury

~ to the public health by the sale and transportation in interstate commerce of

misbrandéd and adulterated foods; and that ‘if this purpose has been effected
by plain and unambiguous language, and the act is within the power of Con-
gress, the only duty of the eourts is to give it effect according to its terms.” On
. the facts of the case, the bleaching of the flour in the manner employed was not
deemed deceptive; while, in the instant case, the district court found that the
inferiority of the article shipped in interstate commerce was concealed from the

.consumer, and the article was made to appear to him better or of greater value

than it is. P

" “In our judgment, the other four citations in the opinion of the district court

gre irrelevant in the context. _ , : P

“The Circuit Court of Appeals for the Second Circuit has held that the

intended use to which adulterated food is to be put, after it has been shipped
. in interstate commerce; is immaterial on the issue of the government’s right to

forfeit the food because of the interstate commerce shipment.  United States

v. 52 Drums Maple Syrup, 110 F, (2d) 914. See also Union Dairy Co. v. United

States, 250 Fed. 231,233 (C. C. A, 7). : s :

. “As was declared in United States v. Thirteen Craies of Frozen Eggs, 215 Fed.

584,585 (C. C."A. 2), the Food and Drugs Act could not be enforced if the

. government is compelled to establish a wrongful intent on the part of those who

ship prohibited articles in interstate commerce. It is enough that the articles
are prohibited; and all that is necessary to be shown to justify condemnation is
that the adulterated article of food has been transported in interstate eommerce.

“Appellee stresses United States v. Ten Cases, More or Less, Bred Spred,

s~

49 F. (2d) 87 (C. C. A. 8). In that case, there was no showing of the inferiority

. of the food product sought to be condemned. Here, the poppy seeds shipped

- and were artificially colored so that, as found by the district court, ‘a person

" inexperienced in such matters would fail to notice the difference between the

~ Dutch blue or Turkish grey poppy seeds and the artificially colored British
India white poppy seeds.’ The Eighth Circuit decision, therefore,  gainsays
nothing which we have said in this opinion, and, moreover, adheres to the doc-
trine that the primary purpose of the Food and Drugs Act is to prevent injury
to the public health by the transportation in interstate commerce of misbranded
and adulterated foods. : : ' o

_“The judgment of the district court is reversed, with direction that a decree

of condemnation be entered in conformity with the prayer of the libel.in rem -

filed by the United States.”

7186, Adulteration of salt. U. S. v. 30 Sacks of Salt. Defaulé decree of con-
: . demnation and destruction. (F. D. C. No. 13967. Sample No. _8584;0—11‘.) :

Liser Fiuep: . October 19, 1944, District of Colorado. o :
AviecED SHIPMENT: . On or about September 5, 1944, froin Hutchinson, Kans.
Propuct: 30 100-pound.sacks of salt at Denver, Colo., in the possession of
Farmers Equity Co-operative Creamery Association. I ‘
This product had been stored, after shipment, under insanitary conditions.
Urine stains and rodent excreta pellets were observed on the bags. Examina-
tion showed that the article had become contaminated with urine,. '

- VioraTioNs CHARGED: Adulteration, Section 402 (a) (3), the product consisted

in whole or in part of a filthy substance; and, Section 402 (a) (4), it had been
hel(Ii1 Iénclller insanitary conditions whereby it might have become contaminated
© with filth, ' ' ‘ '

. by the appellee-were of less commercial or market value; were of smaller size; .

.



